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•	 that	has	resulted	 in	 the	response	costs	 that	were	 incurred	
consistent	with	the	National	Oil	and	Hazardous	Substances	
Pollution	Contingency	Plan	(“NCP”).5
government cercla reSponSe authority
Under	 section	 104	 of	 CERCLA,	 EPA	 has	 broad	 inves-
tigatory	powers	 to	 inspect	sites	where	 there	may	be	a	 release	
or	threatened	release,	to	obtain	information	about	the	materials	





















When	 EPA	 first	 learns	 that	 a	 release	 of	 hazardous	 sub-






















half	 of	 the	 CERCLIS	 sites	 that	 are	 evaluated	 are	 elimi	nated	
how the cercla notiFication requirementS 
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states	 that	 incur	response	costs	may	also	seek	to	recover	 those	
costs	either	in	cost	recovery	actions21	or	contribution	actions.22




















CERCLA	does	not	 indicate	what	 types	of	 actions	would	
constitute	the	exercise	of	“due	care”	that	would	satisfy	the	third	




ment	 has	 been	 interpreted	 to	 include	 “those	 steps	 necessary	
to	protect	the	public	from	a	health	or	environmental	threat.”33	
Because	 a	 person’s	 actions	 will	 be	 evaluated	 based	 on	 the	


















of	 “contractual	 relationship”	 a	 person	 who,	 at	 the	 time	 they	
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“all	appropriate	inquiry”	prior	to	acquisition	and	complies	with	
certain	 post-closing	 “continuing	 obligations,”	 including	 the	
exercise	of	appropriate	care	with	respect	to	a	previously	released	
hazardous	substance.44
Owners	 or	 operators	 of	 properties	 impacted	 by	 off-site	





demonstrate	 compliance	 with	 their	 “continuing	 obligations”	
after	taking	title	to	the	affected	property,	including	taking	rea-



















Section	 103(a)	 of	 CERCLA	 provides	 that	 any	 person	



































The	 problem	 with	 the	 structure	 of	 the	 release	 reporting	







































over	 CERCLA	 liability	 that	 led	 to	 the	 creation	 of	 brown-


























mercial	 uses	 and	 long-forgotten	 underground	 storage	 tanks.	







Because	of	 the	RQ	approach	 for	 release	notification,	 the	
















As	 a	 result,	 these	 unreported	 groundwater	 plumes	 might	 be	
causing	 the	 accumulation	 of	 unacceptable	 levels	 of	 contami-
nated	vapors	in	occupied	buildings.











ingly	 relied	 on	 their	 brownfield	 and	 voluntary	 cleanup	 pro-
grams	 to	 remediate	 contaminated	 sites.	 These	 programs	 are	
essentially	a	market-based	approach	to	remediation,	where	the	
market	decides	which	sites	have	sufficient	value	to	remediate.	
While	 these	 state	programs	have	encouraged	 the	 remediation	















before	 their	 sites	 are	 cleaned	 up.	 One	 way	 to	 accelerate	 the	
pace	of	cleanups	is	to	impose	a	mandatory	obligation	on	prop-
erty	owners	to	investigate	suspected	releases	and	disclose	the	
existence	 of	 contamination	 that	 exceeds	 unrestricted	 cleanup	
standards.	 Because	 contamination	 can	 impact	 human	 health	
and	public	resources,	information	about	contamination	should	
be	regulated	as	a	public	good	that	should	not	be	hidden	behind	
archaic	notions	of	caveat emptor.	EPA	could	 implement	 this	
recommendation	 by	 adopting	 one	 or	 more	 of	 the	 following	
administrative	reforms.
reviSe reportable quantity to eliminate the 
24-hour perioD
EPA	 could	 close	 the	 historic	 contamination	 loophole	 by	
eliminating	the	24-hour	period	from	its	section	103(a)	reporting	
obligations.	Instead,	contamination	would	have	to	be	disclosed	




would	be	able	 to	assert	a	 liability	defense.	 Indeed,	disclosure	
could	be	the	quid	pro	quo	for	the	liability	relief.
































Others	 might	 also	 assert	 that	 mandatory	 reporting	 will	




contamination	 was	 not	 addressed	 earlier.	 However,	 there	 are	
plenty	of	opportunistic	 investors	who	are	willing	 to	purchase	














tamination	 secret.	 In	 the	 absence	 of	 a	 regulatory	 driver,	 the	
owner-seller	can	then	contractually	prohibit	the	buyer	from	dis-
closing	 the	 contamination	unless	 an	overburdened	 regulatory	





























Furthermore,	 greater	 disclosure	 will	 facilitate	 lending	 since	
uncertainty	over	environmental	risks	will	be	reduced.


















ment	 that	 indicates	 the	 presence	 of	 a	 release	 of	 a	 hazardous	
substance	 into	 the	environment	 above	an	applicable	 standard	














































sion	involving	103(c)	appears	to	be	City of Toledo v. Beazer Mate-





















iSSue guiDance on Section 111(g)














should	 promulgate	 regulations	 under	 111(g)	 if	 it	 declines	 to	
revise	the	103(a)	RQs.
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have	performed	an	all	appropriate	inquiry.	EPA	felt	that	sampling	
should	be	related	to	compliance	with	the	post-closing	continuing	
obligations.104	 However,	 EPA	 did	 acknowledge	 that	 sampling	
might	be	appropriate	in	some	cases,	such	as	to	plug	data	gaps.105	





































proceeded	 to	phase	 two	reports,	and	how	many	of	 those	 then	
proceeded	to	cleanups.	Such	data	could	help	EPA	evaluate	the	
effectiveness	of	its	brownfield	program	and	AAI.
require StateS to aDopt the new reporting 
obligationS to qualiFy aS a “State reSponSe 
program” unDer Section 129
Unlike	other	environmental	laws,	CERCLA	does	not	pro-
vide	 for	 the	 delegation	 of	 CERCLA	 authority	 to	 states.108	




















































Some	 consultants	 have	 expressed	 concern	 that	 creating	





ing	persons	 seeking	access	 to	 the	database	 to	acknowledge	a	







































tunities	 to	 discover	 contamination	 early	 and	 shape	 remedial	
decisions	in	their	communities.
Justice	Brandeis	once	wrote	that	“sunlight	is	said	to	be	the	







from	 further	 supplies.125	 Once	 the	 existence	 of	 these	 agree-
ments	was	disclosed,	several	large	food	chains	discontinued	this	
practice.126




mation	 that	 impacts	 the	 public’s	 health	 and	 welfare.	 Society	
prohibits	landlords	from	renting	substandard	properties,	manu-














































Facilitate	the	Creation	of	Brownfields	continued on page 63
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